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Chief, Criminal Law Division
LORI A. FLEMING
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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
KEITH ANTON SARBACHER,
Defendant-Appellant.

NO. 43020 & 43021
Kootenai County Case No.
CR-2011-19294 &
CR-2011-19389

RESPONDENT'S BRIEF

Issue
Has Sarbacher failed to establish that the district court abused its discretion by
revoking his probation and executing his concurrent underlying unified sentences of 10
years, with four years fixed, imposed upon his guilty pleas to grand theft?

Sarbacher Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Sarbacher pled guilty to one count of grand theft in each of the above-captioned
cases and was accepted into Drug Court. (43020 R., pp.48-49; 43021 R., pp.105-06.)
Just over a month later, his probation officer filed a Report of Violation alleging
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Sarbacher had violated the terms of his release to Drug Court by failing to report for a
scheduled Drug Court hearing, failing to report for urinalysis testing on six occasions,
and absconding from supervision. (43020 R., pp.52-57.) Sarbacher admitted to the
allegations as alleged, and the district court discharged him from Drug Court, imposed
concurrent unified sentences of 10 years, with four years fixed, and retained jurisdiction.
(43020 R., pp.61-62, 67-69; 43021 R., pp.113-14, 118-20.) After a period of retained
jurisdiction, the district court suspended Sarbacher’s sentences and placed him on
probation for two years. (43020 R., pp.73-77; 43021 R., pp.124-28.)
Approximately five months later, Sarbacher’s probation officer arrested him on an
Agent’s Warrant and subsequently filed a Report of Probation Violation alleging
Sarbacher had violated his probation by failing to pay his cost of supervision fees, failing
to attend and/or successfully complete substance abuse treatment, incurring two new
felony charges, using methamphetamine, and disobeying his probation officer’s
instructions not to associate with his brother. (43020 R., pp.80, 97-107; 43021 R.,
pp.129, 148-58.)

While the probation violation proceedings were still pending,

Sarbacher’s probation officer again arrested him on an Agent’s Warrant and filed an
addendum to the Report of Violation alleging Sarbacher had violated his probation by
testing positive for alcohol and methamphetamine, failing to report to his probation
officer as directed, and changing residences without permission. (43020 R., pp.123-24,
126-38; 43021 R., pp.174-75, 177-89.) Sarbacher admitted to some of the allegations
and the district court revoked his probation and ordered his underlying sentences
executed; however, it retained jurisdiction for a second time. (43020 R., pp.158-60;
43021 R., pp.209-11.) After the second period of retained jurisdiction, the district court
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suspended Sarbacher’s sentences and placed him on probation for two years. (43020
R., pp.165-67; 43021 R., pp. 216-18.)
Just 38 days later, Sarbacher’s probation officer filed a new Report of Violation
alleging Sarbacher had violated his probation by associating with a known felon, testing
positive for methamphetamine, failing to attend treatment programming as directed,
failing to maintain full-time employment, changing residences without permission, and
failing to make himself available for supervision.

(43020 R., pp.168-71; 43021 R.,

pp.219-22.) While these allegations were pending, Sarbacher’s probation officer filed a
second Report of Violation alleging Sarbacher had failed to appear for court on
September 2, 2014; had eluded police on December 10, 2014, and attempted to elude
police again on December 12, 2014. (43020 R., pp.202-27; 43021 R., pp.253-78.)
After a hearing at which the district court found Sarbacher in violation of his probation,
the district court revoked Sarbacher’s probation and ordered his underlying sentences
executed without reduction. (43020 R., pp.245-47; 43021 R., pp.301-03.) Sarbacher
appealed timely from the district court’s order revoking his probation in both cases.
(43020 R., pp.248-51; 43021 R., pp.304-07.)
Sarbacher asserts the district court abused its discretion when it revoked his
probation in light of his acceptance of responsibility and desire for additional substance
abuse treatment in the community. (Appellant’s brief, pp.2-4.) The record supports the
district court’s decision to revoke Sarbacher’s probation.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
The decision to revoke probation lies within the sound discretion of the district court.
State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v.
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Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992). When deciding whether to
revoke probation, the district court must consider “whether the probation [was] achieving
the goal of rehabilitation and [was] consistent with the protection of society.” Drennen,
122 Idaho at 1022, 842 P.2d at 701.
Sarbacher is not an appropriate candidate for probation.

At the probation

violation disposition hearing, the state addressed Sarbacher’s ongoing criminal
offending, his history of poor performance in the community, the danger he presents to
the public, and his failure to rehabilitate or be deterred despite prior legal sanctions and
treatment opportunities. (Tr., p.48, L.18 – p.50, L.20.) The district court subsequently
articulated the correct legal standards applicable to its decision and set forth in detail its
reasons for revoking Sarbacher’s probation and executing his underlying sentences.
(Tr., p.51, L.23 – p.54, L.2.) The state submits that Sarbacher has failed to establish an
abuse of discretion, for reasons more fully set forth in the attached excerpt of the
probation violation disposition hearing transcript, which the state adopts as its argument
on appeal. (Appendix A.)
Conclusion
The state respectfully requests this Court to affirm the district court’s order
revoking Sarbacher’s probation in both cases.
DATED this 23rd day of December, 2015.

/s/
LORI A. FLEMING
Deputy Attorney General

CATHERINE MINYARD
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 23rd day of December, 2015, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

/s/
LORI A. FLEMING
Deputy Attorney General

5

APPENDIX A

1

2

3

